OPERATING AGREEMENT
Among

WESTERN VIRGINIA WATER AUTHORITY

And

CITY OF ROANOKE, VIRGINIA

And

COUNTY OF ROANOKE, VIRGINIA

Dated as of June 30, 2004




OPERATING AGREEMENT

THIS OPERATING AGREEMENT, dated as of June 30, 2004 (the "Agreement"), is
made among the CITY OF ROANOKE, VIRGINIA, a political subdivision of the
Commonwealth of Virginia (the "City"), the COUNTY OF ROANOKE, VIRGINIA, a
political subdivision of the Commonwealth of Virginia (the "County"), and the WESTERN
VIRGINIA WATER AUTHORITY (the “Authority”), a public body politic and corporate of
the Commonwealth of Virginia,

WITNESSETH:

WHEREAS, a recent drought and the need to ensure the long-term supply of water in the
Roanoke Valley, and the need to expand and upgrade the wastewater treatment facility currently
serving the Roanoke Valley, have focused the need for a regional approach to the provision of
water and wastewater treatment services;

WHEREAS, after extensive discussions, representatives of the City and the County
have concluded that a “full service” water and wastewater authority would be the best vehicle for
ensuring the citizens of their localities the most reliable means of providing water and
wastewater treatment at the lowest cost and best rate for customers, as well as providing the best
service;

WHEREAS, the Virginia Water and Waste Authorities Act, Title 15.2, Chapter 51,
§§15.2-5100, et seq., Code of Virginia (the “Act”), provides full authority for the City and the
County to create an independent authority that would be responsible for the supply, treatment,
distribution and transmission of water and the collection and treatment of wastewater;

WHEREAS, the City and the County have created the Western Virginia Water Authority

(the “Authority”), guided by the following principles:




1. That the assets and liabilities of the City and of the County water and wastewater
utilities would be merged into one full service authority created pursuant to the Act, to be
responsible for the supply, treatment, distribution, and transmission of water and the collection
and treatment of wastewater.

2. In establishing and operating the Authority:

a. Both localities would have equal representation on thé
Authority’s governing body.

b. The assets and liabilities of the City and the County utility
systems would be pooled.

s Over a mutually agreeable period of time, the water and
wastewater treatment rates of the City and the
County will be equalized;

WHEREAS, in incorporating the Authority, the City and the County agreed that the
purposes for which the Authority was created are to exercise all the powers granted the
Authority to acquire, finance, construct, operate, manage and maintain a fully integrated water,
wastewater, sewage disposal, and related facilities pursuant to the Act . While the Authority is
also authorized by its Articles of Incorporation to acquire, finance, construct, operate, manage
and maintain a stormwater control system and related facilities, pursuant to the Act, the City and
the County desire to and do hereby retain the operation and management of their respective
stormwater management systems and programs for an indefinite period;

WHEREAS, the City and the County have agreed that the initial principal office of the
Authority will be at 2012 South Jefferson Street, Suite 200, Roanoke, Virginia 24014;

WHEREAS, the City and the County have agreed to convey the System, as herein

defined, to the Authority; and,




WHEREAS, the Authority agrees to accept the System from the City and the County,

and to use and operate the System for the benefit of the citizens, businesses and other persons in

the City, the County, and elsewhere.

NOW, THEREFORE, in consideration of the foregoing and the representations,

warranties, and agreements contained herein, the City, County and the Authority agree as

follows:

ARTICLE I
DEFINITIONS

Section 1.1 Definitions

The following words and terms have the following meanings unless the context otherwise
requires:

“Authority” means the Western Virginia Water Authority.

“Closing” means the closing of the transactions contemplated in this Agreement as

provided in Section 8.1.

“Closing Date” means the time and date of the Closing as determined pursuant to Section

8.1.
“City” means the City of Roanoke, Virginia.
“County” means the County of Roanoke, Virginia.
“Localities” means the City of Roanoke and the County of Roanoke collectively.
“System” means all of the City’s and the County’s water and sewer systems as defined in

Section 2.1.

‘“Real Property” means the real property included in the System as identified on Exhibit
A (real property of the City to be conveyed to the Authority) and Exhibit B (real property of the
County to be conveyed to the Authority), both of which exhibits are attached hereto.

“Rights and Privileges” means all of the licenses, possessory interests, unwritten
easements and other rights and privileges, including judgments, possessed, owned or

3




enjoyed by the Localities as of the date of this Operating Agreement in the current
operation of the System including, but not limited to, easement rights where parts of the
System are on property owned in fee by either of the Localities or where no formal,

written easements have been conveyed.

ARTICLE I
PURCHASE AND SALE OF SYSTEM

Section 2.1. Purchase and Sale of System

At the Closing, the Localities agree to sell, assign, transfer, convey, and deliver to the
Authority, and the Authority agrees to purchase, accept and acquire from the Localities, the
System, as defined herein, in its then “as is” condition, including, without limitation, (i) all of the
Real Property and equipment and the Rights and Privileges described on Exhibits A and B
attached hereto, together with any easements or any other interest in land owned by the
Localities for installation and location of any portion of the System or otherwise used by the
Localities in operating and maintaining the System, (ii) all such assets hereafter acquired by the
Localities and used as part of the System prior to the Closing, (iii) all federal, state and local
govermnental licenses, permits, and other authorizations and approvals (to the extent that they
are transferable) held by the Localities which are necessary for or used in the operation of the
System, (iv) the rights of the Localities under all contracts and leases relating to the System (to
the extent that they are transferable), (v) all current employees in good standing of the Localities
who are employed to operate the System, and (vi) any and all personal property and cash,
securities, software, inventories, intangible assets, and accounts receivable relating to the
System, including amounts on deposit in the City’s and the County’s respective water and waste
water enterprise funds. Such assets, employees, and property to be sold and transferred will be

hereinafter referred to collectively as the "System."




Section 2.2 Assumed Liabilities

At the Closing, the Authority will assume the then-existing liabilities and obligations of
the Localities relating to the System which were incurred in the ordinary course of business of
the Localities, a list of which is set forth on Exhibits C (City), and D (County), however, the
Authority will not assume any liabilities with respect to (i) income and franchise taxes, (ii)
violations of federal, state or local law, (iii) breaches of contract which occurred before Closing,
(iv) matters which do not relate to the System, or (v) any long term debt incurred in connection
with the System, except as set forth in Section 2.3. After the June 30, 2004, audits of the
Localities are complete, the Localities will update Exhibits C and D to reflect the then-existing

liabilities and obligations to be assumed by the Authority.

Section 2.3 Locality Compensation Payments

(2) The Authority shall pay to the Localities amounts equal to the scheduled
payments of principal and interest due on bonds issued by the Localities in connection with the
System which are currently outstanding (the “Locality Compensation Payment”). Such
payments shall be paid in the amounts and five working days before the dates shown on Exhibit
F (City) and G (County) attached hereto and shall be made in funds which are immediately
available to the Localities. The Authority may prepay the amounts in accordance with the same
terms and rates of the obligations as shown on Exhibits F and G but such prepayments shall not
relieve the Authority of its obligation to pay the remaining amounts shown in full. If either of
the Localities prepay or refund any of such bonds and realizes net debt service savings, such
Locality shall reduce the payments shown on Exhibit F and G to reflect such net debt service
savings. In the event the Authority determines to amend, refinance, refund or otherwise modify

such obligations as are shown on Exhibits F and G, the Localities will cooperate with the

Authority at no cost to the Authority.




(b) Such payments shall be made exclusively from revenues received by the
Authority from rates, fees, and other charges paid by users of its water and sewer systems and
available to it for such purpose. The Authority agrees to fix, charge, and collect rates, fees and
other charges from users of its water and sewer systems that will be sufficient to make such
payments and to pay all expenses of and other charges against its water and sewer systems and to
revise the same from time to time as may be necessary. Anything herein to the contrary

notwithstanding, the Authority may make such payments from the proceeds of any bonds issued

by it for such purpose.

It is the intent of the parties to transfer the revenue bond debt of the Localities’ System to
the Authority. If this transfer is not completed by July 1, 2004, the Authority shall pay to the
Localities amounts equal to the scheduled payments due on such bonds in accordance with the
provisions of this section. In addition the Authority shall comply with the revenue covenants in
the financing agreements or the trust indentures for these revenue bonds. The Locality
Compensation Payments shall be on parity with these revenues bonds.

Section 2.4 Collection of Accounts Receivable

The Localities agree that the Authority has the right to receive all payments for services
furnished by the System collected on or after the year-end closing procedures for the year ending
June 30, 2004, including all payments for services for the Localities’ prior billings, and such
amounts will be paid promptly to the Authority. The obligation to pay any payments that either
Locality may owe to the other for water or waste water service rendered prior to July 1, 2004, is

hereby forgiven.

ARTICLE 111
REPRESENTATIONS AND WARRANTIES OF THE LOCALITIES

The Localities represent and warrant to the Authority the following as of the date of this

Agreement except as otherwise provided:




Section 3.1 Authority Relative to this Agreement

The Localities each have the power and authority to execute and deliver this Agreement,
to sell and convey the System to the Authority, to carry out their duties and obligations under this
Agreement and to consummate the transactions contemplated hereby. The execution and
delivery of this Agreement by the Localities and the consummation by the Localities of the
transactions contemplated hereby have been duly authorized by the Localities' governing bodies.
No other proceedings on the part of the Localities are necessary to authorize this Agreement and
the transactions contemplated herein.

Section 3.2 Non-Contravention

The execution and delivery by the Localities of this Agreement does not, and the
consummation of the transactions contemplated hereby will not, (i) violate or result in a breach
of any provision of the Localities’ charters, (ii) violate or constitute a default under the terms,
conditions or provisions of any note, bond, mortgage, lien, lease, agreement, license, indenture,
instrument, or other instrument or obligation to which the Localities are a party or by which the
Localities or the System is bound, or (iii) violate any order, writ, injunction, arbitration award,
judgment, decree, statute, rule or regulation applicable to the Localities or the System.

Section 3.3 No Litigation

Excépt for certain negotiations with the Virginia Department of Environmental Quality
concerning a Consent Order relating to the rehabilitation of the Localities’ integrated sewer
collection system and the regional treatment plant, there are no actions, suits, claims,
investigations or proceedings (legal, administrative or arbitrative) pending, or to the best of
Localities’ knowledge threatened, whether at law or in equity and whether civil or criminal in
nature, before any court, arbitrator, or any governmental department, commission, agency or

instrumentality which would have a material adverse affect upon: (i) any license, grant,




assignment, franchise, right-of-way, easement, or right reasonably necessary for the ownership
and operation of the System; or (ii) the ability of each locality to perform its obligations under
this Agreement. Furthermore, there are no existing judgments, orders, or decrees of any such
court, arbitrator, governmental department, commission, agency or other instrumentality which
have or would have a material adverse effect as described in the preceding sentence.

Section 3.4 Consents and Approvals

Other than as contemplated herein, no notice, consent, approval, waiver or other action of
any kind is required to be obtained by the Localities by virtue of the execution hereof by the
Localities or in connection with the consummation of any of the tr'aﬁsactions contemplated
herein.

Section 3.5 Licenses and Permits; Compliance with Laws

The Localities have obtained and hold all licenses, certificates, permits, franchises,
approvals and rights from appropriate federal, state or other public authorities required to own
and operate the System and to conduct its business as such business is now being conducted and
for the services it provides. The Localities agree to cooperate with the Authority in transferring
all permits necessary for the operation of the System to the Authority.

Section 3.6 Personal Property

() Motor vehicles. On July 1, 2004, the Localities shall transfer, convey, and deliver

to the Authority title to those motor vehicles identified in Exhibit H (vehicles of City to be
transferred to Authority) and Exhibit I (vehicles of County to be transferred to Authority).
Such transfer shall only occur on July 1, 2004, if the Authority has in place motor vehicle
liability insurance for such vehicles satisfactory to the Localities. If such insurance is not in
place on July 1, 2004, such transfer of title shall not occur until such insurance is in place. These

vehicles shall be transferred to the Authority “as is” with no warranties.







